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A high court comprising men and women who serve for a time and of a time, and not 
for all time like an English monarch, would be a welcome change to our democracy.
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U.S. Supreme Court building in Washington, D.C.
Mitch McConnell blocked Merrick Garland, Donald Trump upset Hillary Clinton, and Brett Kavanaugh was confirmed to the 
U.S. Supreme Court. Now there are more than 20 Democrats running for president and ideas for reforming the court—
specifically by adding justices or reducing their tenure length—have emerged as an increasingly popular topics on the 
campaign trail.

This is the first time since President Franklin Roosevelt’s 1937 court-packing plan that we’re debating reform, right? Far from 
it. A closer look at our history shows that plans to modify the court have been a part of our public discourse for centuries.

Limiting terms for Supreme Court justices is one modification currently being discussed. Historically, those opposed to this 
change have argued that the founders provided life tenure for a reason. This is undoubtedly true. It’s also true that 
proposals to end life tenure began with the Founding Fathers themselves. As Thomas Jefferson wrote in an 1820 letter, “To 
consider the judges as the ultimate arbiters of all constitutional questions [is] a very dangerous doctrine indeed and one 
which would place us under the despotism of an oligarchy.” Two years later he added: “We have erred in this point, by 
copying England.”

https://founders.archives.gov/documents/Jefferson/98-01-02-1540


Our third president wasn’t alone in his disapproval. Legislative efforts to limit the tenure of federal judges began almost 
immediately after the judiciary was organized by Congress in 1789. According to a widely cited article by Michael J. Mazza, a 
former federal law clerk and law professor, three more proposals were introduced in the 1830s, six in the 1860s and 1870s, 
and then more than 20 between 1890 and 1933, when Roosevelt began his first term.

Talk on the trail this year of one plan in particular, court-packing, has naturally led to reconsidering Roosevelt’s effort to add 
justices. Lost in much of our retelling of Roosevelt’s plan is that it was derived from ideas already percolating in Congress 
and not something a frustrated president concocted out of whole cloth.

Congressional records and contemporary news articles demonstrate there was concern in the early 20th century over the 
power of the judiciary. Three constitutional amendments were introduced in the Senate shortly after Roosevelt announced 
his statutory plan to add justices. Two were for mandatory retirement (one at 70, the other at 75), and the third limited 
tenure to nine years. In short order, a series of variations on these amendments were put forward, though they were 
stymied by lack of support from a White House pushing its own proposal.

In 1954 a conservative Republican senator introduced a plan to end life tenure through a mandatory retirement age of 75. A 
resolution on it passed 58-19 in the Senate, winning the votes of then-Sens. John F. Kennedy and Lyndon Johnson.

Ending life tenure at the Supreme Court has even received support among its members. Justice Byron White’s service 
overlapped with the end of Justice William Douglas’ tenure—a stint marred by Douglas’ increasing infirmities. Weeks before 
Douglas’ 1975 retirement, White wrote, “I am convinced that it would have been better had retirement been required at a 
specified age by the Constitution,” and that “a constitutional amendment to that effect should be proposed and adopted.” 
Added a 79-year-old Justice Lewis Powell upon his retirement a few years later: “It would have been wise for the Founding 
Fathers to have required retirement of federal judges at a specified age, perhaps at 75.”

In the 1980s and 1990s more than 20 proposals aimed at limiting Supreme Court tenure were introduced in Congress. And 
though it’s now been two decades since a serious congressional effort has been undertaken, much of the 2016 Republican 
presidential field was firmly on board with ending life tenure at the high court.

There is a reflexive appeal in assuming our institutions are the way they are today because other people, smarter people, 
people who came before us, banded together and agreed that this is how things should be. It may seem less comforting to 
consider that some of these institutions’ fundamental characteristics—even at the venerable Supreme Court—have come 
about in spite of significant and constant opposition.

In a democracy, this opposition is never more than a few flashpoints or a few votes away from a breakthrough. Americans 
today should look to rectify what Jefferson pointed out almost 200 years ago when he called life-tenured justices “a 
solecism in a republic, of the first order of absurdity and inconsistency.”

A high court comprising men and women who serve for a time and of a time, and not for all time like an English monarch, 
would be a welcome change to our democracy. Jefferson and many other leaders of nation’s past would likely agree. And as 
they might’ve said to one another as they discussed founding a new nation, change isn’t always a bad thing.

Tyler Cooper is senior researcher at Fix the Court, a nonpartisan organization focused on increasing transparency and 
accountability at the U.S. Supreme Court. He obtained a J.D. from Boston College, and has worked previously on Capitol Hill 
and to protect voting rights.
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